SCHOOL OF Rock

An injured climbing student gets an education
on waivers and the law.
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onsidering how extensive the
use of waivers is among athletic,
WSS rccreation and fitness program
administrators, it is amazing that so much
confusion still surrounds their legal
value and the protection they can
provide.

A waiver is, in fact, a simple con-
tract. In it, the user of a recreational
service agrees to relinquish his or
her legal right to sue the service
provider in the event that the user
is injured as a result of the
provider’s negligence. In exchange
for giving up his or her legal right to
sue the service provider, the
provider agrees to allow the indi-
vidual to utilize its services and facilities.

To ensure that the courts will uphold a
waiver, it is important that the service
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provider consider the following items when
writing a waiver:

* Does the waiver use clear, easy-to-
understand language?

BEFORE BEING ALLOWED ON THE
CLIMBING WALL, MEMBERS OF
THE CLASS WERE REQUIRED TO
WATCH AN ORIENTATION VIDEO
DESCRIBING SAFETY PROCEDURES
AND SIGN A RELEASE.

¢ Is the document clearly labeled a
“Waiver™?
* Does the document fill just one page?

A well-written waiver will generally protect
recreation facilities from liability for ordinary
negligence committed by the business or its

omployocos.
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e Does the document spec-
ify the word “negligence”?

* Does the document refrain
from the use of fraudulent
statements?

¢ Did the person signing the
waiver actually read it, and
does the document specify
this requirement?

* Does the document con-
tain any indemnification lan-
guage?

Although some of these
might not be required by every
court. it is better to be safe
than sorry.

ne example of how
Olmportam watvers can
be to recreation or fitness ser-
vice providers is Lemoine v.
Comell University [769 N.Y.S.2d
313 (2003)]. In this case, a stu-
dent at Cornell University,
Nadine Lemoine, enrolled in a
seven-week basic rock-climb-
ing course offered by Cornell’s
outdoor education program.
Before the class was allowed
on the school’s climbing wall,
Lemoine and the other mem-
bers of the class not only were
rcquired to watch an oricnta-

Picabo Street Had
No Comment

television worker holding a

directional microphone and
sliding on his rump down a ski
slope? An amusing visual, perhaps,
but it was no laughing matter to Kirk
Meyer, the Olympic volunteer struck
and injured by the wayward TV
worker back in 2002 as he helped
prepare a Snowbasin, Utah, ski run
for competition.

Mevyer, now 44, is suing Interna-
tional Sports Broadcasting, whose
employee, John Thompson, slipped
while getting into position with a
microphone to pick up the sounds
of swooshing skis and slid down the
slope into him. The suit also names
the Salt Lake Organizing Committee,
whose workers iced the slope to
speed up the skiers. Meyer alleges
negligence and is seeking unspeci-
fled damages for his resulting head
and neck injuries.

Financial
Recovery?

olorado Avalanche forward

Steve Moore appears to be on
his way to a slow physical recovery
from tho Todd Bertuzzi attack that ioft
him with a
broken neck. 1
But what
about a
financial
recovery?

In the past,
athletes
injured by
other athletes
in acts
deemed to h =
run outside the norms of sport hav
won various settlements and court-
ordered awards. Most famously,

Rudy Tomjanovich, then a member
of the Houston Rockets, won a

$2 million verdict after a 1977 on-
court incident in which the Los Ange-
les Lakers’ Kermit Washington
punched Tomjanovich in the face,
breaking so many bones that five
surgeries were required.

Brian Shiller, a Toronto personal
injury lawyer, told The Denver Post
that while he knew of no civil lawsuits
involving professional hockey play-
ers, Moore has grounds for a lawsuit
against Bertuzzi, but not against the
Avalanche or the National Hockey
League.

“There would have to be evidence
that Bertuzzi was told to do it by his
coach or management,” Shiller
said. “l don't see the league liable
unless it can be shown it encour-
ages this behavior.” >
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tion video describing safety procedures,
but were also required to sign a release
holding Cornell harmless from liability for
any injuries caused by use of the climbing
wall, including those caused by Cornell’'s
own negligence.

In addition, Cornell also required
Lemoine and the other members of the
class to sign a “Contract to Follow Lindseth
Climbing Wall Safety Policies.” In that con-
tract, Lemoine promised that she would
not climb above the yellow “bouldering”
line without the required safety equipment.

During her first class, Lemoine,
who was not wearing safety equip-
ment, was climbing with most of
her body above the bouldering line.
As she descended the wall, one of
her instructors told her where to
place her hands and [eel; there
were 10 other students under the
supervision of two instructors.
Lemoine claimed that while
descending she lost her footing and
fell to the floor below, which she
described as virtually unpadded.
Cornell, however, disputed this
claim and, pointing to the incident
report form, claimed that Lemoine
decided to jump off the wall. The instruc-
tors asserted that the floor was padded
and Lemoine was 4 feet from the ground at
the time that she left the wall.

Lemoine, who broke her wrist in the fall,
filed a lawsuit against Cornell asserting neg-
ligence and gross negligence. The case was
dismissed by the trial court, which held
that the release and safety contract
Lemoine signed barred her from recover-
ing any damages she may have suffered as
a result of Comell's negligence. On appeal
to the New York Appellate Court, Lemoine
argued that the release and safety contract
went against public policy and therefore
should be held void.

In support of this position, Lemoine
pointed to Section 5-326 of New York’s Gen-
eral Obligation Law, which states in part:

EVERY COVENANT, AGREEMENT OR
UNDERSTANDING IN OR IN CONNECTION
WIIH, OR COLLATERAL TO, ANY CONTRACT,
MEMBERSHIP APPLICATION, TICKET OF
ADMISSION OR SIMILAR WRITING, ENTERED
INTO BETWEEN THE OWNER OR OPERATOR
OF ANY POOL, GYMNASIUM, PLACE OF
AMUSEMENT OR RECREATION, OR SIMILAR
ESTABLISHMENT AND THE USER OF SUCH
FACILITIES, PURSUANT TO WHICH SUCH
OWNER OR OPERATOR RECEIVES A FEE OR
OTHER COMPENSATION FOR THE USE OF
SUCH FACILITIES, WHICH EXEMPTS THE SAID
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OWNER OR OPERATOR FROM LIABILTY FOR
DAMAGES CAUSED BY OR RESULTING FROM
THE NEGLIGENCE OF THE OWNER, OPERA-
TOR OR PERSON IN CHARGE OF SUCH ESTAB-
LISHMENT, OR THEIR AGENTS, SERVANTS OR
EMPLOYEES, SHALL BE DEEMED 1O BE VUID
AS AGAINST PUBLIC POLICY AND WHOLLY
UNENFORCEABLE.

In rejecting this argument, the court held
that the legislative intent of Section 5-326
was to prevent amusement parks and
recreational facilities from enforcing excul-

NEW YORK'S GENERAL
OBLIGATION LAW WAS ENACTED
TO COVER PLACES OF
“AMUSEMENT OR RECREATION,”
NOT FACILITIES THAT ARE USED
FOR "INSTRUCTION AND
TRAINING.”

patory clauses printed on admission tick-
ets or membership applications because
the public is either unaware of them or not
cognizant of their effect. The statute, the
court concluded, was enacted to cover
places of “amusement or recreation,” not
facilities that are used for “instruction and
training.”

In assessing whether a facility or ser-
vice is instructional or recreational, courts
have examined a variety of factors, such
as the organization’s name, its certificate
of incorporation, its statement of purpose
and whether the money it charges is
tuition or a fee for use of the facility. The
question of whetlier a facility is used for
instructional or recreational purposes is
much more difficult, however, in situa-
tions where a person is injured at a mixed-
use facility (one that provides both
recreation and instruction).

For example, some New York courts
have found that Section 5-326 voids the
particular release where the facility pro-
vides instruction only as an ancillary func-
tion, even though it is a situation where
the injury occurs while receiving some
instruction (as in Bacchiocchi v. Ranch
Parachute Club, 273 A.D.2d 173, 710
N.Y.S.2d 54 [20007]). Other courts, how-
ever, have focused less on a facility’s
ostensible purpose and more on whether
the person was at the facility for the pur-

Staying Put

ihe Minnesota giris’ hockey state
tournament won't be moving to
the 18,000-seat Xcel Energy Center,
site of the boys’ state tournament,
anytime soon. (See "Offsides,” Jan.,
p. 20.) After a U.S. District Court judge {
in St. Paul ruled against 11 girls who {
had asked that the tournament be
moved from 2,800-seat Ridder
Arenq, the Minnesota State High
School League reviewed the issue
and voted to honor its contract with
the University of Minnesota. The
MSHSL's coniract with the university
for use of Ridder, home of the
Gophers women's hockey team,
runs through 2008.

Diamonds
Are Forever

et another lawsuit has been
filed by a group of high school
girls’ softbail players whose facilities
are not on a par with those or their
corresponding boys’ baseball team.
in March, the California Women's
Law Center and the Legal Aid Soci-
ety-Employment Law Center filed a |
class-action lawsuit against the city y
of Alhambra, Calif., and the Alham- 3
bra School District on behalf of Lau-
ren Cruz and three other fomale
athletes. The suit contends that the
school violated state and federal
laws by making a new $900,000
baseball complex, which is about
five blocks from the school, avail-
able only fo boys' teams. The com-
plex was built and is owned by the
city of Alhambra, which uses it for its
pubilic recreation programs.
Over the past seven years, school
districts in California, Florida, Geor-
gia, Indiana, Kentucky, Oregon and
Washington have been sued under
similar circumstances, leading to the
construction or renovation of girls’
softball diamonds. in Alhambra, the
girls are seeking upgraded facilifies
for all giris’ sports teams, use of the
new fields and equal playing oppor-
tunities for girls, according to the Los
Angeles Times. "From the beginning,
the pecking order there was always
varsity baseball, junior varsity base-
ball, freshman baseball, varsity soft-
pball, junior varsity sofiball,” Tom
O’Dell, the softball team’s former
coach who had contacted the
legal groups about substan-
dard conditions, told the
paper. “The girls were
always at the bottom.”
— ANDREW COHEN
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pose of receiving instruction (for example,
Scrivener v. Sky’s the Limit, 68 F. Supp. 2d
277, 281 [1999]).

In Lemoine’s case, the plaintiff pointed
out that her enrollment in the class entitled
her to a discounted fee in the event that
she sought use of the climbing wall on non-
class days and that, additionally, Cornell
allowed its students, alumni and graduates
of the rockclimbing course to use the wall
as long as they paid the regular fee and

watched the safety video. Therefore,
Lemoine argued that since the facility was
Lol recreational and instructional, Section
5-326 must apply. While acknowledging
that Cornell’s facility is a mixed-use one,
the court held that it was unquestionable
that Cornell was an educational institution,
and that the purpose of the climbing
course and facility was for education and
training in the sport of rock climbing. In
addition, the court found that by focusing
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primarily on Lemoine’s purpose at the facil-
ity, it was indisputable that she paid tuition
(ot a fee) for lessons and was injured dur-
ing one of her instructional periods. There-
fore, the court concluded, the statute did
not apply.

Having found that the release and
safety contract were not void by the
statute, the court next examined whether
the rclease and safcty contract werc valid.
In concluding that they were legally
enforceable, the court found that the
release unambiguously acknowledged the
inherent risks of rock climbing and the
use of the climbing wall, including the risk
of injury from falling off the wall onto the
floor below. Since Lemoine initialed and
signed these documents, the court ruled
that the waiver was valid and that the trial
court acted properly when it dismissed
Lemoine’s lawsuit.

THE COURT FOUND THAT THE
RELEASE UNAMBIGUOUSLY
ACKNOWLEDGED THE
INHERENT RISKS OF ROCK
CLIMBING AND THE USE OF
THE CLIMBING WALL.

Lastly, the court rejected Lemvine's alle-
gation of gross negligence (reckless conduct
that borders on intentional wrongdoing).
Even assuming that everything Lemoine
claimed was true, the court found that there
was no evidence of gross negligence on the
part of Cornell.

Ithough Lemoine lost her lawsuit,

there are a couple of things that
should be pointed out. First, while Lemoine
was unable to apply New York’s General
Obligation Law in this case, in most cases
involving waivers in the area of recreation
services, Section 5326 of the law will pre-
vent service providers from enforcing such
exculpatory agreements.

Second, as the court pointed out in
Lemoine, waivers only protect service
providers from liability for ordinary negli-
gence. If the service provider or its employ-
ees are grossly negligent or reckless, the
waiver will not protect the provider. B

Attorney John T. Wolohan (jwolohan@ithaca
.edu) is an associate professor of sports law
and chair of the Department of Sport Man-
agement & Media at lthaca College.
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